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negligence per se. Koester v. Rochester Candy Works, 194 N. Y., 92. The 
ruling of the principal case, affirming the weight of authority is the better 
rule. The object of the statutes is to prevent the employment of child 
labor in certain occupations. The only effective way to prevent such em- 
ployment is to enforce the statute strictly against the master. To follow 
the New York rule would be, as is said in Beauchamp v. Sturges & Burn 
Co., 250 111., 303, to hold that a child by false statements as to his age, 
•could, in effect, repeal the statute. The desire of a child to obtain em- 
ployment should not be permitted to overrule a statute passed with the 
-view of bettering the conditions of society. An analogy to this decision 
is found in the rule that one selling liquor to a minor contrary to a statute, 
is not excused because the minor misrepresented himself as of age. State 
v. Thompson, 74 Iowa, 119; State v. Bruder, 35 Mo. App., 475; In re Carl- 
son's License, 127 Pa., 330. 



Payment — Mistake of Law or Fact — Right to Recover.— Polities v. 
Barlin, 149 S. W. (Ky.), 828. — Plaintiff was employed in defendant's shce 
shining parlor from the age of fifteen to twenty-one years and was given 
"tips" by customers, which he put in the cash register, believing that his 
•employer required him to do so, and that he had no right to the money. 
The plaintiff now sues for the money and is allowed to recover, regardless 
of whether the mistake which induced the payment was one of law or fact. 

The prevailing rule is that money paid voluntarily with knowledge of 
facts but under a mistake of law cannot be recovered. DeBow v. United 
States, 29 Ct. CI., 115; Powell v. Bunger, 79 Ind., 468; Beard v. Beard, 25 
W. V., 486; County of Jefferson v. Hawkins, 23 Fla., 223; Heath &■ Mil- 
Jigan Mfg. Co. v. Nat' I Linseed Oil Co., 99 111. App., 90; Inhabitants of 
East Sudbury v. Sudbury, 29 Mass. (12 Pick.), 1 ; Strafford Sav. Bank v. 
Church, 69 N. H., 582. The rule applies in equity as well as in law, if 
there is nothing unconscientious in retaining it. Hemphill v. Moody, 64 
Ala., 468; Tiffany v. Johnson, 27 Miss., 227. Where money is paid by 
mistake of law, though with full knowledge of the facts, it may be recov- 
ered, when the payee cannot in good conscience retain it. Culbreath v. 
Culbreath, 7 Ga., 64; Kane v. Morehouse, 46 Conn., 300. In Kentucky, 
■money paid through "a clear and palpable mistake of law" essentially af- 
fecting the rights of the parties, may be recovered. City of Louisville v. 
Henning, 64 Ky., 381. But a payment of a debt barred by the statute of 
limitations cannot be recovered on a plea of mistake of law. Hubbard v. 
City of Hickman, 67 Ky., 204. In Missouri, money paid by mistake of 
Jaw may be recovered when it appears that the sum paid was not equitably 
•due. Foster v. Kirby, 31 Mo., 496. No authority was found holding con- 
trary to the general rule that money paid by mistake of fact may be recov- 
ered. The rule, however, has been modified to the extent that where the 
payor has been negligent, money may not be recovered as against persons 
who have changed their positions in good faith, believing the payment to 
have been rightly made. Walker v. Conant, 65 Mich., 194; Behring v. 
Somerville, 63 N. J. Law, 568. The holding in the principal case is in 
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harmony with the Kentucky decisions and, if the money was paid by mis- 
take of fact, it is unquestionably correct ; but the doctrine announced that 
money paid by mistake of law can be recovered is contrary to the great 
weight of authority. 



Statute of Frauds — Part Performance — Personal Services. — Fred 
et al. v. Asbury et al., 152 S. W., 155. — Held, that personal services of a 
character not easily admitting of pecuniary compensation rendered under 
an oral contract as the consideration for land, may be a sufficient act of 
part performance to take the contract out of the Statute of Frauds. 

The doctrine of part performance is recognized only in Courts of Equity, 
and not in Courts of Law. Chicago Attach. Co. v. Davis Sewing Machine- 
Co., 142 111., 171. In a few jurisdictions, even in equity, this principle is 
not accepted. Patton v. McLure, Mart. & Y., 333; Goodloe v. Goodloe, 
116 Tenn., 252; Paler son v. Yeaton, 47 Me., 308. While the general doc- 
trine is well established, the difficulty is to say what acts will be sufficient 
part performance to take the case out of the statute. Cramer v. Mooney, 
59 N. J. Eq., 164. Nothing is to be considered a part performance which 
does not put the party performing in a situation which will be a frauc on 
him unless the agreement is performed. Jones v. Patrick, 140 Fed., 403. 
Nor can the plaintiff rely on any part performance done by the defendant. 
Luckett v. Williamson, 37 Mo., 388. In case of parol contracts for the 
sale or conveyance of land, going into possession under the contract and 
making improvements is sufficient; Logue v. Langan, 151 Fed., 455; White 
v. White, 231 111., 298 ; Harrell v. Lonnabend, 191 Mass., 310 ; but the im- 
provements must be permanent in character. Baker v. Allison, 186 111., 613. 
In New York possession under the contract is enough. Dunckel v. Dunckel, 
141 N. Y., 427. Such possession must be notorious, exclusive, continuous 
and in pursuance of the contract. Baldwin v. Baldwin, 73 Kan., 39. Some 
cases hold that the payment of a considerable part of the purchase price is. 
enough. Main v. Twelbonrn, 4 Ves., 720. But the weight of authority is 
that the mere payment of even all the purchase money is not enough ;. 
Koenig v. Dohm, 2R9 111., 468 ; Glass v. Hulbert, 102 Mass., 21 ; Shipman v. 
Shipman, 65 N. J. Eq., 556; unless the vendee cannot be restored to his 
original position by repayment. Gerber v. Upton, 123 Mich., 605. This is. 
because the payment of money can be ascribed to many other causes than 
the contract, and the legal remedy is generally adequate. Andrew v. Bab- 
cock, 63 Conn., 109. But payment of the purchase price and possession 
taken under the contract is enough. Hill v. Den., 121 Cal., 42. The 
making of a will in pursuance of a parol contract is also sufficient. Tur- 
nipseed v. Sirrine, 57 S. C, 559. The rendering of services of a personal 
or peculiar nature under a parol contract is sufficient; Pike v. Pike, 121 
Mich., 170; Lynn v. Hockaday, 162 Mo., Ill ; White v. Poole, 74 N. H., 71 ; 
but they must not be capable of being measured by pecuniary standards. 
Rhodes v. Rhodes, 3 Sand. Ch., 279. If their value can be found with 
reasonable accuracy, and the plaintiff put in statu quo by the recovery of 
damages, specific performance will not be granted. Cooper v. Colson, 66 



